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In “The Tragedy of the Commons,” Garrett Hardin implicitly moved from
bounded commons — a pasture or a tribe s territory — to the case of boundless
commons — the ocean, the atmosphere and planet Earth. He insisted on the
need for imposing limits on the use of these resources, blurring the difference
between communal property and open access regimes. The success of his
paper is due in great measure to his neglect of economic, scientific, legal
and anthropological literature. His main lifelong focus was on limiting
population growth. He could have avoided the conceptual confusion he
created by turning to well-known political economists such as John Locke
and Adam Smith or, for that matter, jurists, such as Blackstone. Instead, he
simply envisioned indigenous lands as an unbounded wilderness placed
at the disposal of frontiersmen. Though he eventually acknowledged the
existence of managed commons, he had little interest in community rules
pertaining to resource exploitation. For him, these were simply moral norms
which inevitably became ineffective after a community reached a certain
level of population. He also took economists to task for failing to include in
their analysis the true environmental and social costs of public decisions.
Still, the famous example of the indigenous people of Northeastern Quebec
illustrates a shortcoming of his analysis: community members did not
act in total isolation from each other. On the contrary, communal norms
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could prevent an overexploitation of resources or allow for the adoption
of corrective measures.

INTRODUCTION

In his celebrated “The Tragedy of the Commons,” Garrett Hardin showed that
the failure to manage the commons would inexorably lead to their destruction.
His analysis left out some essential elements that will be the focus of this
Article, namely the attitude of indigenous peoples toward their commons
and the reasoning of political economists. This can be seen from Hardin’s
discussion of a “pasture open to all” on which “each herdsman will try to
keep as many cattle as possible.”! This scenario was borrowed from a lecture
given by W. F. Lloyd in 1833.2 For Hardin, an arrangement of this kind could
last for centuries if “tribal wars, poaching and disease keep the number of
both man and beast well below the carrying capacity of the land,” a clear
reference to indigenous peoples.® With social stability, however, the never-
ending increase in the number of herds would bring “ruin to all.”
Similarly, unlimited access to the ocean threatened species of fish and
whales with extinction.” Under frontier conditions, using the commons “as
a cesspool,” for instance by killing a bison only to eat his tongue, did not
cause harm, because there was “no public” to speak of (here indigenous
peoples became invisible).® In general, increases in population density lead
to the abandonment of the commons “in food gathering,” to the “enclosing
of farm land,” and to the restriction of access to “pastures and hunting and
fishing areas.”” For Hardin, the next step was limiting population growth, his
lifelong cause, because the earth’s resources would inexorably become too
limited to ensure a decent living for the human race — a Malthusian theme.
Hardin used a rhetorical ploy that needs to be highlighted. Starting from
bounded commons — a pasture or the territory of a tribe — he moved to the
case of boundless commons — the ocean, the atmosphere and planet Earth.
He then insisted on the need to regulate the use of these resources. He thereby
blurred the difference between communal property regimes, where access to
resources is controlled by co-owners or community members, and open-access

Garrett Hardin, The Tragedy of the Commons, 162 Sc1. 1243 (1968).
Id. at 1244.
Id. at 1244.
Id. at 1244.
Id. at 1245.
Id. at 1245.
Id. at 1248.
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regimes, for example areas where lands are unoccupied, or substances that
cannot realistically be appropriated, such as the atmosphere.® As we shall see
in this Article, this can be attributed to stereotypical ideas about commons and
indigenous peoples that were widespread in 1968 but that never completely
disappeared from Hardin’s thinking. For example, in 1974, he declared that
the proposal to “‘give back’ the land to Indians” was unassailable as a matter
of “pure logic,” but that he was unwilling to live by it, and knew of no one
who would. For him, the law rejected “pure justice” and recognized “only
recent property rights,” because we “are all descendants of thieves.”

It is well known that after 1968, historical research provided many examples
of commons that were managed in a sustainable way.!” This Article aims to
show that the success of Hardin’s paper is due in great measure to his neglect
of economic, scientific, legal and anthropological literature. Part I will explain
that, before writing his paper, he could easily have clarified the distinction
between various types of commons. All he needed to do was to read carefully
an author that he quoted, Adam Smith, and one upon which he implicitly relied,
John Locke, or even jurists, such as William Blackstone. This is remarkable,
since Hardin was fond of referring to an array of famous authors from many
disciplines, civilizations and historical periods, but not economists, at least
in the 1960s." To his credit, Hardin would later recognize, and repeatedly
emphasize, that extremely small communities could preserve their commons
over a long period of time.

Part IT will show that, in his opinion, managing the commons successfully
depended on moral norms that inevitably became ineffective after a community
exceeded a certain level of population.'? Similarly, in order to highlight the
risks posed by population growth, he criticized economists for not paying
sufficient attention to the societal costs imposed by various human activities.

8  Elinor Ostrom et al., Revisiting the Commons: Local Lessons, Global Challenges,
284 Sc1. 278-81 (1999); Richard A. Epstein, How Spontaneous? How Regulated? :
The Evolution of Property Rights Systems, 100 Iowa L. Rev. 2341, 234344
(2015).

Garrett Hardin, Living on a Lifeboat, 24 BI0SCIENCE 561, 567 (1974).

10 Fabien Locher, Third World Pastures: The Historical Research of the Commons
Paradigm (1965-1990), 51 Quaperni Storici 303 (2016); Surabhi Ranganathan,
Global Commons, 27 Eur. J. INT’L L. 693 (2016); Ostrom et al., supra note 8.

11 See, GARRETT HARDIN, PoruLaTION, EVOLUTION, & BIRTH CONTROL — A COLLAGE
oF CONTROVERSIAL READINGS (1965); Fabien Locher, Les Paturages de la Guerre
Froide: Garrett Hardin et la “Tragédie des Communs” [Cold War Pastures.
Garrett Hardin and the “Tragedy of the Commons ), translated in 60 REVUE
D’HisToIRE MODERNE & CONTEMPORAINE [RHMC] 7, XXIII (2013).

12 For a similar point, see Ranganathan, supra note 10, at 701-02.
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However, he remained uninterested in actual examples of commons that had
been managed successfully, focusing instead on the risk of “tragedy.” Yet,
already in 1967, Harold Demsetz had argued that familial property appeared
to prevent the extermination of beavers by indigenous peoples who were
only too eager to exchange furs with Europeans.'*> Demsetz’s analysis was
much more sophisticated than Hardin’s, yet both of them assumed that no
restriction whatsoever applied to indigenous peoples who hunted game or
captured fur-bearing animals. The basic scenario in this famous example was
therefore similar to Hardin’s, and attracts the same criticism. Part III will
review this analysis, as well as the conclusions that can be drawn from recent
research on the importance of indigenous communal norms for the avoidance
of overexploiting resources or the adoption of corrective measures. This will
provide yet another example of the beneficial role played by communities
in the management and preservation of their resources, as well as some
shortcomings in this regard.

1. BounDED AND UNBOUNDED COMMONS FOR
LoOCKE AND SMITH

Hardin was familiar with the traditional historical narrative regarding the
appearance of property, which emphasized the role played by pastoralists and
later agriculturalists.'* Subpart (A) will show that he neglected the distinction
made by John Locke between wild forests and the English commons. Locke
was perhaps more of a philosopher than an economist, but his extremely
influential justification of property rights was certainly based, at least in part,
on economic arguments. Similarly, although Hardin referred to Adam Smith’s
“invisible hand,” he did not look into Smith’s thoughts about the commons,
nor into those of legal scholars who studied their regulation, as will be seen
in subpart (B)."* Had he done so, he could not have missed the importance
of various management systems in European commons, although it might
have reinforced his stereotypical views of hunter-gatherers in North America.

13 Harold Demsetz, Toward a Theory of Property Rights, 57 AM. Econ. REev. 347
(1967).

14 Hardin, supra note 1, at 1245, 1248; see David B. Schorr, Savagery, Civilization,
and Property: Theories of Societal Evolution and Commons Theory, 19 THEORETICAL
INQuIRriEs L. 507 (2018).

15 Hardin, supra note 1, at 1244.
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A. John Locke and the Limitless Forests of America

In 1690, John Locke assumed that in North America, indigenous peoples
did not establish boundaries between the territories where they hunted and
fished.'® In his view, in the “beginning and first peopling of the great common
of the world [...] God, by commanding to subdue, gave authority so far to
appropriate.”!” At that time “all the world was America.”'® In the state of nature,
by his labor, a man who tilled land enclosed it from the commons." To do
s0, he did not require the consent of “his fellow-commoners, all mankind,”
because remaining lands exceeded what could be used by those who were
still “unprovided.”*’ Similarly, a man or a family who planted “in some inland
vacant places of America” did not obtain a “very large” possession “nor, even
to this day, prejudice the rest of mankind, or give them reason to complain,”
for unimproved lands remained plentiful there.?! However, having neglected
to cultivate lands, “several nations of the Americans” did not dispose of
“one-hundredth of the conveniencies” enjoyed by Englishmen; in America,
“a king of a large and fruitful territory [. . .] feeds, lodges, and is clad worse
than a day-labourer in England.”*

Initially, a place where crops rotted on the ground or where fruits perished
without being gathered was “to be looked on as waste,” notwithstanding its
enclosure.”® A “just property” did not extend to things that perished without
being used, until the appearance of money made possible the accumulation
of wealth.?* Property also developed gradually. In biblical times, pastoralists
no longer had “room enough in the same place for their herds,” so families
“separated and enlarged their pastures.”® Later, in some parts of the world,
the “increase of people and stock, with the use of money, had made land
scarce” so that “several communities, settled the bounds of their respective
territories and, by laws within themselves, regulated the properties of the

16 JonN LockEk, THE SECOND TREATISE ON GOVERNMENT AND A LETTER CONCERNING
ToLERATION 13-14, q 30-34 (Paul Negri & Tom Crawford eds., 13th ed. 2002).

17 Id. at15-16, 9 35.

18 Id. at22,949.

19 Id. at 14,9 32.

20 Id. at 14-15, 9 32-33.

21 Id. at16,936.

22 Id. at19,941.

23 Id. at18,938.

24 Id. at22,946-47.

25 Id. at18,938.
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private men”; they settled “by compact and agreement [. . .] the property
which labour and industry began.”

This innovation required “several states and kingdoms” to renounce
“expressly or tacitly” the “natural communal right” to use lands where other
people dwelled. Therefore, it is only at this stage that property became “settled”
and regulated by laws which, ex hypothesi, did not exist in the state of nature.
In this new context, communally owned lands could not be appropriated
without the consent of commoners, because “what is common in respect of
some men [. . .] is not so to all mankind; but is the joint property of this country,
or of this parish.””” However, in places where the bounds of territories had
not been ascertained (such as America), uncultivated lands remained subject
to this right of universal use, as long as enough lands remained available to
provide for the needs of all.®

In other words, Locke assumed that indigenous peoples allowed any person
to install himself on uncultivated or uninhabited land. From this point of view,
they could neither own nor claim ancestral lands.” Forests were unbounded
and indigenous peoples wandered haphazardly in their hunts.* In fact, many
parts of their lands became available because they were either massacred
or forced to relocate themselves; in other cases, a treaty was entered into
to authorize new settlements by colonists. Locke also wrote that in Europe,
some areas “had been left common by the law of the land,” which regulated
all types of property “for those of the same society.”' In America, there had
been no agreement to renounce the right to use the land; therefore, it could be
subdued by newcomers. In Locke’s view, this would not prevent indigenous
peoples from satisfying their basic needs.

The distinction between bounded commons regulated by law after the
institution of governments, and boundless forests available to anyone, was
therefore clear to him. However, the transition to private property was not
due to the exhaustion of resources, but to the appearance of money, which
was not used by indigenous peoples in the parts of North America colonized

26 Id. at2l1,945.

27 1Id at15,935.

28 Id. at17-18,937-38.

29 BARBARA ARNEIL, JOHN LOCKE AND AMERICA (1996); Allan Greer, Commons and
Enclosure in the Colonization of North America, 117 Am. Hist. Rev. 365 (2012);
CRAIG YIRUSH, SETTLERS, LIBERTY AND EMPIRE (2011); Kathy Squadrito, Locke
and the Dispossession of the American Indian, 20 AM. INDIAN CULTURE RES. J.
145 (1996); ANDREW FITZMAURICE, SOVEREIGNTY, PROPERTY AND EMPIRE (2014).

30 Put differently, they remained “on the move.” Epstein, supra note 8, at 2345.

31 Lockg, supra note 16, at 15, 18 435, 38.
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by the French and the British during the seventeenth century.** Therefore,
they had no incentive to increase production beyond what they could preserve
and consume. The consequences of an open-access regime would also be
analyzed by Adam Smith.

B. Adam Smith and the Commons in Europe and America

Smith also distinguished between commons in Europe and America. In
Scotland, lands enclosed to maintain cattle yielded a high rent because these
animals were used to cultivate corn on neighboring lands, which were generally
unenclosed. As well, cattle on enclosed lands would feed better, since they
would not be bothered by their keepers or some dogs, contrary to what would
happen if they strayed in an open field.** However, where cattle could not
be used in the growing of corn, the rents on both types of lands would tend
to equalize.®*

In the colonies, waste land was so plentiful that it was primarily used to
feed cattle, which soon multiplied and became “half-starved” after “having
long ago extirpated almost all the annual grasses by cropping them too early
in the spring.”* Therefore, in Smith’s time, it was barely possible to maintain
one cow in places where, in the past, four would easily have grown healthily.*®
If a piece of land became exhausted because of continual cropping, farmers

32 Beaver pelts were used for accounting purposes by indigenous peoples and
European traders in Northeastern America, but they could not be accumulated
indefinitely nor exchanged outside of the fur trade network: Brian Gettler,
Money and the Changing Nature of Colonial Space in Northern Quebec: Fur
Trade Monopolies, the State, and Aboriginal Peoples during the Nineteenth
Century, 46 Soc. Hist. 271, 279 (2013). Around the Great Lakes and in New
England, small tubes that had been fashioned out of seashells were assembled
in belts or strings of “wampums” and could be easily accumulated; eventually,
they were produced by European settlers and served as a currency for them as
well: Jonathan C. Lainey, Les colliers de porcelaine de I’époque coloniale a
aujourd ’hui [Wampum Belts from Colonial Times to Today], 35 RECHERCHES
AMERINDIENNES AU QUEBEC 61 (2005). This did not lead to individual ownership
in land, contrary to what Locke assumed. The explanation for this is beyond the
scope of this paper.

33 ApaM SMITH, AN INQUIRY INTO THE NATURE AND CAUSE OF THE WEALTH OF NATIONS
9 1.11.23 (Edwin Cannan ed., 1904) (1776), http://www.econlib.org/library/
Smith/smWN.html.

34 Id q1.11.24.

35 Id q1.11.198.

36 Id.
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would clear and cultivate another piece, as often as needed.’” But at some
point, it would “become profitable to feed cattle upon the produce of cultivated
land” following “a system of husbandry not unlike that which still continues
to take place in so many parts of Scotland.”3®

Without ascertaining the historical accuracy of this narrative, it should
be noted that in America, “waste land” actually belonged to indigenous
peoples, who were completely absent from this picture.*’ Be that as it may,
Smith, like Locke, believed that in America, lands were unbounded, both
physically and legally. For him, the solution to their depletion consisted
in enclosing and pooling resources: cattle raised on enclosed lands would
improve the cultivation of corn in Scotland, while feeding corn to cattle in
America would make it produce more milk and become weightier. In such
a context, the use of the commons was implicitly subject to regulation, for
instance the “system of husbandry” used in many parts of Scotland, to which
Smith elliptically referred.

In England, a detailed system of rules also existed. As early as 1598, a treatise
on the laws of the forest explained that the “right of common” extended only
to a fixed number of beasts.** A commoner who exceeded this limit became
a “surcharger” and, as such, a “trespasser of the forrest.”*! Even the right of
“common without number” could not prejudice the right of the grantor to
“have sufficient comon for himselfe in the same land [...] with his beasts.”*
At common law, commoners who found “themselves greeved by surcharging
of their Common” could request a writ of “Admeasurement of pasture,” which
would “cause every Commoner [ ...] to be admeasured, and to common with no
more beasts thant his rate wil allow him.”* Hardin seems to have discovered
the existence of this work after 1968, since the relevant excerpt appears in
a set of notes that he kept until 1992.* However, he apparently ignored that

37 Id.

38 Id.

39  Greer, supra note 29; in New England, swine and dry cattle were generally let
loose on the land: WiLLIAM CRONON, CHANGES IN THE LAND: INDIANS, COLONISTS
AND THE EcoLoGy oF NEw ENGLAND 134 (1983).

40 JonN MaNwooD, A TREATISE AND DISCOURSE ON THE LAWES OF THE FORREST 79-80,
83-84 (1978).

41 1Id. at 83.

42 Id

43 Id. at 84.

44  Garret Hardin, Notes From Note Set 11 (unpublished note, University of Santa
Barbara Special Collections, Garrett Hardin Papers) [hereinafter Garrett Hardin
Papers Collection]; JouN MANWOOD, A TREATISE ON THE LAWS OF THE FORREST 220,
223,228-29, 231 (3d ed. London, 1665) (Hardin’s notes indicate “my copy”).
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for Blackstone already, the various rights to “common of pasture [...] may
be and usually are limited as to number and time,” although some could be
“without stint, and [...] last all the year.”*

In summary, for Locke, indigenous peoples acknowledged the right of
every human being to start cultivating land, up to the point where crops or
fruits would be wasted because no one would consume them. In other parts
of the world, the increase of population, the use of money and the scarcity
of land led to the establishment of territorial boundaries and the adoption of
laws regulating property. Both Locke and Smith were clear that English or
European commons were owned by a local community and were regulated by
law. Indeed, jurists such as Manwood or Blackstone explained the relevant rules
in their works. Smith also believed that in America, “waste” land remained
available to the first taker. For him, the issue was which use of the commons
was the more profitable, not the spiraling downward assumed by Hardin. No
doubt, Hardin would have replied that for these authors, new lands remained
abundant and were not yet depleted. Still, they did not believe that the commons
system would inevitably exhaust the land. Hardin later recognized this and
modified his analysis accordingly.

I1. UNnMANAGED ComMMoONs AND Economic ISSUES

Hardin seems to have read very few journals or books focusing explicitly on
economic issues, as opposed to ecology or population issues.*® In 1978, he
explained that ten years earlier, he was actually concerned with “a subset of
commons — those where ‘help yourself’ or ‘feel free’ attitude prevail,” for
instance when European pioneers “chose to perceive” North America “as
unpeopled.”*” In other words, he was referring to ““unmanaged’ commons,”
not to those that were managed within a socialist or a free-enterprise regime.
Both could work or fail, depending on the context. But he persisted: without
management, “as overuse of resources reduces carrying capacity, ruin is
inevitable.”* He underlined that in interdisciplinary work, the stitching together

45 2 WiLLiaM BLACKSTONE, COMMENTARIES ON THE LAwS oF ENGLAND 34 (London,
Chicago Univ. Press. 1979) (1766), http://avalon.law.yale.edu/subject menus/
blackstone.asp.

46 Garrett Hardin Papers Collection, supra note 44; Locher, supra note 11 at XXIII.

47 Garrety Hardin, Extensions of the “Tragedy of the Commons,” 280 ScI. 682
(1978).

48 Id. at 683.
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of numerous specialties increases the risk of error, although he was concerned
only with criticism that focused on the “underlying nature of things.”*

After his retirement in 1978, Hardin started to pay some attention to
commons that were successfully managed by small-scale communities, but
he did not acknowledge seriously the existence of legal or customary rules,
as we shall see in subpart A. More generally, he remained quite critical of
economists, an aspect of his thought we will discuss in subpart B. In all of
this, he focused primarily on rising population levels and the threat this posed
for the wellbeing of the human species, as opposed to commons per se.

A. The Successful Management of the Commons

Hardin recognized that various options existed to stop the use of the commons
“as a cesspool” and to restrict the use of public property. Using the example
of National Parks, he argued that if the land was not privatized, various
systems could be devised to allocate a right of use: an auction, the selection
of meritorious persons, a lottery, a first-come, first-served system, etc.® He
took for granted the quasi-inevitable exhaustion of commons by the members
of the community; only the state, in his view, had the power and the ability
to regulate their use. Common ownership was equated with an unregulated
and unlimited open access to the land.

An apparently unpublished manuscript dated 1969 provides more insight
into Hardin’s thoughts. He acknowledged that no problem would appear
until a resource became scarce as a result of a substantial increase in the
local population, leading to the development of competition amongst users.>'
A “decrease in the feeling of community” was also necessary, because in a
small community, all people know each other and “community standards
of proper behavior have a force far exceeding that of law as we know it.”>
As population increased, the feeling of community would weaken and laws
would replace tradition. This invited evasion by at least some members
whose nonconforming behavior had a snowballing effect.” He repeated these
arguments in 1978, arguing that an “egoistic harvester” who takes more from

49 Id

50 Hardin, supra note 1 at 1244.

51 Garrett Hardin, Breeding Disasters in the Commons of the Sea (1969) (unpublished
manuscript, Garrett Hardin Papers Collection) [hereinafter Hardin, Breeding
Disasters]; see also Garrett Hardin, Political Requirements for Preserving our
Common Heritage, in WILDLIFE AND AMERICA 312 (Howard P. Brokaw ed., 1978)
[hereinafter Hardin, Political Requirements].

52 Hardin, Breeding Disasters, supra note 51, at 4.

53 .
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the commons than the rest will “prosper more,” like his “family or tribe.” He
therefore focused on “standards of proper behavior” and on persons being
“shamed into conformity.” >*

In 1991, Hardin stressed that his 1968 paper should have been entitled
“The Tragedy of the Unmanaged Commons,” because it was concerned with
problems such as the open ocean or the atmosphere.*® Drawing on the example of
Hutterite communities in North America, he concluded that colonies of between
60 to 150 persons could rely on shame to ensure that everyone assumed his fair
share of the collective endeavor. He was also familiar with other publications
suggesting similar numbers.> Under these conditions, groups of herdsmen
and fishermen could successfully impose limits on the use of their commons,
or defer to the decision of elders.”” However, “formal, explicit government”
was “more necessary in large groups than in small.”*® Considering next the
right of human beings to “reproduce at will,” Hardin criticized its unlimited
nature. If such unmanaged commons persisted, population increases would
“finally exhaust the environment” and lead to “ruin.”’

Hardin believed that “under conditions of true plenty the unmanaged
commons is not only tolerable, it may be the most efficient way of exploiting
the environment.”® Restraining an “American frontiersman” from shooting
“a dozen passenger pigeons for his dinner [...] would have been wasteful of

54 Hardin, Political Requirements, supra note 51, at 314.

55 Garrett Hardin, The Tragedy of the Unmanaged Commons: Population and
the Disguises of Providence, in CoMMoNs WITHOUT TRAGEDY 178 (Robert V.
Andelson ed., 1991).

56  Garrett Hardin, Paradise Lost: The Unmanaged Commons 7 (1991) (unpublished
manuscript, Garrett Hardin Papers Collection); Napoleon A. Chagnon & Thomas F.
Melancon, Reproduction, Numbers of Kin and Epidemics in Tribal Populations: A
Case Study, in POPULATION AND B1oLOGY: BRIDGE BETWEEN DISCIPLINES: PROCEEDINGS
ofF A CoNreERENCE 150 (Nathan Keyfitz ed., 1984); CLaUDE LEvy-STrAUSS, THE
VIEW FROM AFAR 287 (Joachim Neugroshel & Phoebe Hos trans., 1985).

57 Garrett Hardin, The tragedy of the unmanaged commons, 9 TReg 199 (1994).

58 Hardin, supra note 55, at 181; for Ellickson, “close-knit” communities need not
be small if they display reciprocity of power, future ease of exercising power
and effective networks of information. RoBerT C. ELLICKSON, ORDER WITHOUT
Law, How NEIGHBORS SETTLE DispuTES 182 (1991); similarly, for Ostrom, small
numbers (a few hundreds) are one variable to consider among others. ELINOR
OsTROM, GOVERNING THE COMMONS, THE EVOLUTION OF INSTITUTIONS FOR COLLECTIVE
AcTION 26, 188 (2010).

59 Hardin, supra note 55, at 183.

60 Id at177.
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human time and effort.”®! He also used “commonism” to refer to unmanaged
commons and equated “socialism” with the appointment of a manager who
enforced or even made rules for all co-owners, unless they were able to adopt
these norms in a general meeting.®* The possibility that a small group could
make decisions collectively on an ongoing basis was either ignored or only
mentioned in passing.

It seems that Hardin had some difficulty admitting that stateless communities
could manage their commons by adopting rules having the force of law or
allocating well-defined responsibilities in this regard. He assumed that there
was an unlimited right to use resources. An individual could voluntarily abstain
from overuse because of a sentiment of propriety or for fear of being shamed.
As long as the population remained low compared to the carrying capacity of
the land, this was not problematic. In general, Hardin was not interested in
understanding how local rules could actually be enforced by a village or persons
wielding power in a community. These were just instances of “management.”
Furthermore, he absolved from blame the American pioneers who killed game
needlessly and who implicitly considered indigenous lands as their commons.
Be that as it may, he offered interesting insights on the traditional economic
concepts that were used to describe the unmanaged commons.

B. The Hidden Costs of the Commons

In 1980, Hardin acknowledged that his 1968 paper neglected the economic
literature on common pool resources.* In return, he criticized the way in
which mainstream economists applied their theories. Moving away from
the commons metaphor, he focused on the presence of un-assumed costs to
emphasize the risk of a downward spiral. A look at three papers will illustrate
this aspect of his thought.

In 1980, Hardin recognized that ascertaining the carrying capacity of the
Earth was a complex matter involving the long-term effects of technology

61 Id.

62 Hardin, Political Requirements, supra note 51, at 314; GARRETT HARDIN, LIVING
WITHIN LimiTs 218-19 (1993); GARRETT HARDIN, CREATIVE ALTRUISM: AN ECOLOGIST
QUESTIONS MOTIVES 39 (1999).

63 See also Carol M. Rose, Commons and Cognition, 19 THEORETICAL INQUIRIES L.
587 (2018).

64 Garrett Hardin, Second Thoughts on “The Tragedy of the Commons,” in EcoNoMmICs,
EcoLogy, EtHics 115 (Herman E. Daly ed., 1980) [notably, he had not read the
seminal 1954 paper of Canadian economist H. Scott Gordon]; Locher, supra
note 11, at XXII-XXIII.
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and the desired standard of living for the population.®® Nonetheless, he called
for “a fundamental improvement in the theory and practice of economics,
which needs to be tied down to the sort of conservation laws that have proven
essential to the progress of the natural science.”® Economic decisions on the
Earth’s carrying capacity should not be based on anticipated increases, but on
the principle of conservation so dear to ecologists. However, “few economists
in the twentieth century” had been “conservatives” in this sense, because they
could not resist immediately “spending [...] tomorrow’s (possible) income.”’
Answering such questions required a political decision. In this context, the
“metaphor” of the commons and the formulation of conservation laws were
“necessary measures in putting the policy sciences on the path toward a
rigorous grounding in conservation principles.”

In 1985, Hardin published a book with the following subtitle: “How to
Survive Despite Economists, Ecologists, and the Merely Eloquent.”® In chapter
10, he argued that many business fortunes were built by communizing costs
and privatizing profits. In other words, before the twentieth century, successful
industries did not support the costs of infrastructure, healthcare for workers,
etc. Subsidies and tax breaks were another way to communize costs that was
(or is) in no danger of disappearing. To explain the relative indifference to
these problems, he quipped that “economics, so useful a study for business,
has been generously supported in the universities by business interests.””

Externalities were another way to communize costs. In reality, this “marvelous
euphemism” truly referred to a cost that is “external to the accounting books
of the firm producing the pollution.””" To catch the attention of the public,
“impositions” or “excretions” would have been better words.”” The classic
case of externality is of course pollution, where negotiating costs between a
polluter and the persons who sustain damages in a given area are prohibitive.”
Hardin called this the tragedy of the commons “in a reverse way,” because
pollutants were added to the commons without anything being taken out
of them.” For the future at least, the true costs of production needed to be
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internalized by businesses or, if that was impractical, “socialized” in a given
area.” For the past, he suggested erecting monuments to the “Unknown
Worker” or the “Unknown Citizen, as symbols of the millions whose unrequited
suffering from ‘externalities’ over the centuries made possible the industrial
momentum that propelled Western civilization to so high a material level in
so short a time.””

In 1992, Hardin acknowledged that because of technological advances “there
are more people now and the people are richer.””” However, for economists,
externalities or side effects were “rhetorical smoke screens for non-conservative
thinking,” whereas ecologists included “everything on earth” in their balance
sheet.”® For example, the North American Free Trade Agreement had been
criticized for its impact on the working conditions of employees and on the
environment, with the result that side agreements were entered into to mitigate
these problems. Nonetheless, Hardin argued that under conditions of “free
competition, low standards drive out high standards” pertaining to working
hours, wages, pollution, etc.” Whatever their negative consequences, tariffs
could compensate for the increased costs imposed on producers by higher
national standards. Putting an end to sovereignty “in the movement of goods
across borders” would theoretically leave untouched the power to set these
standards, but in practice, governments would need to adjust to the lower
ones, because they were attractive to businesses willing to move abroad.

If a manufacturing facility was relocated to a foreign country, would it be
in the interest of society to see workers and their families move to another
location? If unemployed persons remained where they lived, should they “just
quietly die or disappear”?% Considering the increase in the amount of social
benefits or private insurance payments, or even in the rate of criminality or
in the use of recreational drugs, the “savings that an industrialist achieves
by moving operations to a foreign country are largely wiped out by costs
imposed on the body politic.”®! Put differently, those “who point to early
and limited gains from free trade must prove that dissolving the borders will
not universalize poverty or propagate revolutions — or both.”*? Twenty-four

75 HAarDIN, supra note 69, at 113.
